REMARKS 

In the Office Action dated October 5, 2007, the Examiner states that this application 
contains 103 groups of inventions that are not so linked as to form a single general inventive 
concept under PCX Rule 13.1. 

In the first instance. Applicants have canceled Claim 1-69 and added Claims 70-91. 
Claim 70 incorporates tiie subject matter of Claims 1-2 as originally filed. Claims 71-76, 77, 78, 
79, 80, 81, 82-87 and 88-91 correspond to original Claims 3-8, 14, 18, 23, 27, 32, 36-41 and 43- 
46, respectively. No new matter is introduced by the addition of Claims 70-91 . 

In order to be fully responsive to the Examiner's requirements for restriction. 
Applicants provisionally elect, with traverse, to prosecute the subject matter of Group V, Claims 
14, 23, and 32 drawn to an isolated nucleic acid comprising a nucleotide sequence with at least 
50% identity to SEQ ID NO: 1 1 or capable of hybridizing to SEQ ED NO: 1 1 or encoding a 
polypeptide with at least 50% similarity to SEQ ID NO: 12, and to a genetic construct or 
genetically modified plant comprising said nucleic acid. It is respectfully submitted that new 
claims 77, 79 and 81 correspond to the elected subject matter. However, pursuant to 37 C.F.R. 
§§1 .1 1 1 and 1 .143, Applicants hereby traverse the Examiner's requirement for restriction and 
request reconsideration thereof in view of the following remarks. 

A requirement for restriction presupposes an analysis of the subject application in 
light of the rules governing this practice, i.e., 37 C.F.R. §1.499 and PCT Rules 13.1 and 13.2. 
PCT Rule 13.1, first sentence, states: "The international appUcation shall relate to one invention 
only or to a group of inventions so linked as to form a single general inventive concept 
('requirement of unity of invention')." (Emphasis added.) PCT Rule 13.2 states: "The 
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expression "techmcal features* shall mean those technical features that define a contribution 
which each of the claimed inventions, considered as a whole , makes over the prior art." 
(Emphasis added.) 

The Examiner alleges that Groups I-CIII do not relate to a single general inventive 
concept under PCX Rule 13 J because, under PCX Rule 13,2, they lack the same or 
corresponding special technical features. Xhe Examiner states that the technical feature linking 
Groups I-CIII is a nucleic acid encoding an FMT. However, the Examiner alleges that 
Christensen et al, {PMB 36:219-27, 1998) teach a nucleic acid encoding an FMX from barley. 
The Examiner therefore concludes that the technical feature linking Groups I-CIII does not 
constitute a special technical feature as defined by PCX Rule 13.2, because such feature does not 
define a contribution over the prior art. As such, the Examiner alleges that Groups I-CIII do not 
include a special technical feature, and cannot share a special technical feature. 

Applicants respectjftilly submit that unity of invention is the issue at hand, Xhe 
Examiner should not rely on certain prior art in order to determine whether the requirement of 
unity of invention is satisfied under PCX Rule 13.L Applicants should be given the opportunity 
to argue on merits during prosecution whether the claims are novel and non-obvious. Restriction 
of the claims at this stage would deny Applicants such an opportunity. 

Moreover, Applicants respectfully submit that the present invention is partly 
predicated upon an isolation of a genetic sequence encoding a polypeptide having 
methyltransferase activity that acts on flavonoids (FMX) and the use of the genetic sequence 
and/or the encoded polypeptide to modify the color of a plant. In this regard, Applicants observe 
that Christensen et al. teach an FMX fbarley Fl-OMX) that is expressed in barley leaves and 
exhibits methyltransferase activity towards flavonoid aglvcones . See Abstract of Christensen et 
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al. According to Christensen et al, barley Fl-OMT is suggested to be involved in the production 
of a methylated fiavonoid phytoalexin . In this regard, Applicants respectfully submit that Claims 
70-91, as presently presented, delineate that the FMT acts on fiavonoid anthocvanins . Nowhere 
do Christensen et al. teach or suggest a FMT that acts on fiavonoid anthocyanins. 

As such, it is respectfully submitted that all of the claims, as presently presented, 
share the technical feature of a nucleic acid encoding an FMT that acts on fiavonoid 
anthocyanins. Therefore, it is submitted that the present claims, when considered as a whole, 
defines a contribution over the prior art under PCT Rule 13.2, and should be examined in the 
same application. 

Finally, Applicants respectfiiUy submit that a determination to make the pending 
restriction requirement final must evidence the patentable distinctness of all defined 103 groups, 
one from another, as presented by the Examiner, 

Accordingly, it is respectfully submitted that presently submitted Claims 70-91 satisfy 
the requirements for unity of invention. Applicants respectfully urge the Examiner to reconsider 
and withdraw the requirement for restriction and provide an action on the merits with respect to 
all of Claims 70-91. 
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